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hereditary burdens of the landed interests at the expense of the labor- 
ing population. The grant in aid may have been a potent instrument 
in holding the local administration of general functions to a national 
minimum of efficiency and in accomplishing this without destroying the 
spirit of local self-government, but it has done so in a manner that was 
bound eventually to provoke the conflict which has dominated English 
politics in the last two or three campaigns. Increased taxes upon the 
landlord were bound to follow as a corrective to the imperfect remedy 
found in the grant in aid. 

Continued and increasing use will be made of the national subven- 
tion, however, not only in England but elsewhere. This follows — if 
for no other reason — because of the growing difficulty of localizing 
taxes upon business and the superiority of centralized tax administra- 
tion. In increasing measure, railroad, business, income and inheri- 
tance taxes will be collected by central authorities and apportioned 
back to the local governments on one basis or another. In view of 
this fact Mr. Grice's faithful study of the national subvention and how 
best to administer it will prove of permanent value. 

T. S. Adams. 
University of Wisconsin. 

The Constitutional Law of the United States. By WESTEL 
Woodbury Willoughby. New York, Baker, Voorhis and Company, 
1910. — Two volumes : lxxxv, xxx, 1390 pp. 

Questions of constitutional law in the United States have emerged 
from the repository of esoteric learning into the arena of hot political 
debate. The opinions and judgments of the courts are discussed in the 
press and on the platform, in metropolitan clubs and in country grocer- 
ies, quite as extensively and as earnestly as before the bench. With 
this increasing interest in what have commonly been regarded as tech- 
nical legal questions, there has arisen a need for some work which shall 
aid the layman in ascertaining what the courts have decided and in 
forming an intelligent opinion upon the reasons adduced for their 
decrees. 

The difficulty of presenting within reasonable compass an exposition 
of the whole body of our constitutional law may readily be appreciated 
when it is remembered that works on such special topics as extradition 
and taxation by special assessment have been found to require two large 
volumes. The plan heretofore adopted in the briefer general texts has 
been to tell what has been decided upon as many points as space would 
permit. Professor Willoughby has wisely discarded this method of 



546 POLITICAL SCIENCE QUARTERLY [Vol. XXVI 

enumeration and has chosen rather that of exposition of the fundamental 
principles underlying the interpretation and application of the Constitu- 
tion. On all important topics we are admitted to the workshop of the 
courts and are shown at length the processes of reasoning by which 
the decisions have been reached. The work is the outgrowth of lec- 
tures delivered to students of political science and is adapted to the 
needs of such students and of the general reader rather than to those of 
the practicing lawyer ; for the practitioner who resorts to a text-book 
requires one which treats in detail of all the questions relating to the 
special class of legal relations with which he is immediately concerned. 

The genesis of the volumes has evidently determined the proportion 
of attention devoted to single topics. The discussion of questions re- 
lating to the acquisition and government of territory, the treaty-making 
power, citizenship and the status of the Indians occupies over one-fifth 
of the 1330 pages of text. Less than half that space is devoted to the 
topics of due process of law, the fourteenth amendment and the other 
prohibitions on the states, a space no greater than that accorded to the 
separation of powers and military and martial law. The police power 
is barely mentioned. In the emphasis laid upon the various topics the 
author seems to have been influenced less by their relative importance 
than by the needs of his readers. The subjects which may seem to re- 
ceive inadequate attention are those to which detailed consideration is 
given in other works, notably in Cooley's Constitutional Limitations. 
The two works complement each other admirably and together consti- 
tute the best general treatment of the whole field of American constitu- 
tional law which we have. Professor Willoughby devotes 175 pages to 
questions relating to the exercise of jurisdiction by the federal courts, 
140 pages to the commerce clause, and about fifty pages each to the 
topics of federal taxation and of the prohibitions on Congress. He 
discusses interstate relations, the maintenance of federal supremacy and 
the various powers of Congress and of the president. The proportionate 
treatment of those topics not covered in Cooley's work seems beyond 
criticism. 

While the author is to be commended for aiming to present the 
principles underlying our constitutional law rather than a mere com- 
pendium of the results of the decisions, there will be difference of 
opinion as to the means employed to ascertain those principles. He 
has pursued the plan of selecting the leading cases on each important 
topic, stating the salient facts and then quoting extensively from 
the opinion of the court, subjecting it to careful and discriminating 
analysis and adding brief outlines of the other decisions applying or 
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modifying the doctrines laid down in the cases selected. This plan 
seems to proceed upon the theory that, since the courts are the authori- 
tative interpreters of the Constitution, the function of the scholar is 
limited to presenting an accurate exposition of the decisions which have 
been reached and of the reasoning upon which they have been based, 
with criticism upon the results and the methods. The general principles 
of the law are thus assumed to be those announced by the courts as a 
basis for the decision of particular cases rather than any that may be dis- 
covered by a process of wide induction from the concrete results of the 
judgments rendered. This method renders difficult if not impossible a 
treatise of the finest scholarly merit. But the sacrifice of the highest 
scientific attainment demanded by the specialist results in a product of 
greater utility for the wider audience. For the needs of the class-room 
and probably for those of the general reader this method of treatment 
is most advantageous. It renders the volumes a source-book as well 
as a commentary. It introduces the reader to the laboratory of 
the courts and provides him with the criticism of a master upon the 
work he has observed. The author has been painstaking in his search 
of the digests, discriminating in his selection of the more important 
decisions, accurate in determining what has been decided, acute and 
stimulating where he has ventured upon analysis and criticism. Look- 
ing to the Constitution to discover what questions demand solution, he 
has not confined himself to those which have received judicial determi- 
nation, but has resorted to the practice of the legislative and executive 
departments where this has furnished the only guide or where either 
body is constituted the authoritative interpreter of some particular con- 
stitutional provision. Where both these have been wanting, he has 
presented deductions of his own which invariably command respect and 
usually compel acceptance. 

In the discussion of controverted questions of constitutional and 
political theory, the author falls short of the careful presentation of op- 
posing views which marks his exposition of principles of law. Upon 
the fundamental question of the power of the courts to declare invalid 
the statutes of a coordinate legislature, he holds that the judiciary is not 
of necessity the body vested with final power to interpret a written 
constitution and that the state precedents prior to 1788 were insufficient 
in number to warrant the assertion that the doctrine had already become 
established; but he asserts that under the federal Constitution the 
power is to be " implied from the express authority given to the federal 
courts to adjudicate all cases arising under the Constitution, which is 
declared to be the supreme law of the land." He criticizes Marshall for 
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not making this the foundation of his entire argument in Marbury v. 
Madison ; yet he fails to devote any consideration to the objection 
that the clause making the Constitution the supreme law of the land 
includes as well the laws of the United States made " in pursuance 
thereof" (not in conformity thereto) and was designed to secure the 
supremacy of federal enactments over those of the states rather than the 
supremacy of judicial interpretation over that of a coordinate legislature. 
With unquestioning orthodoxy the author has accepted the judicial reve- 
lation of the nature of the judicial function in exercising this power of 
review. "When the courts declare void legislative acts inconsistent 
with constitutional provisions, the judges are giving effect to the real 
will of the people as they have previously solemnly declared it." Later, 
in discussing the interpretative value of debates in the Constitutional 
Convention, it is conceded that this " real will " is not to be ascertained 
from the opinions of the framers, since the Constitution derives its force 
from the ratification . . . not from the drafting. The assumption that, 
in the congeries of conflicting motives which in 1867 influenced the 
majorities in the legislatures ratifying the fourteenth amendment, there 
is discoverable a "real will" that in 1910 hours of labor might be 
limited in mines but not in bakeshops must be at least open to question. 
Upon some of the fundamental problems of political importance the 
author has sedulously refrained from reaching by analysis his own con- 
clusions. He has contented himself with presenting faithfully the dog- 
mas of the courts, upon the seeming principle that they are the body 
vested with ultimate power not only to declare rules of law but to 
announce authoritatively what is the political nature of the functions 
which they exercise. 

The book will never be put upon the index of a juristic pope. In 
awarding space to the competing topics, the hand is the hand of the 
student of government ; but in discussing the decisions, the voice is 
the voice of the lawyer. Criticism upon the arguments and conclusions 
of the courts is confined to the interpretation of language and the con- 
clusions of logic. There is no reference to the political and economic 
considerations which may underlie and explain the decisions, forcing 
the judges, in the phrase of Mr. Justice Holmes, to " a judgment or 
intuition more subtle than any articulate major premise " in order to 
reach a present-day solution of problems undreamed of by those who 
drafted and ratified our fundamental law. Whether this method of in- 
terpretation be sound or unsound, wise or unwise, there are in the 
decisions of the Supreme Court sufficient traces of it to seem worthy of 
notice and comment. In dealing with the work of the courts the 
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author has paid greater heed to their utterances than to their acts. In 
his political analysis he has not delved deep below the surface. In his 
orthodox acceptance of revealed truth, the inquisitiveness of the scholar 
has yielded to what seemed a higher demand. His restraint would in- 
dicate that he shares the apprehension of Mr. Justice Harlan, as ex- 
pressed in his recent dissent in the Standard Oil decision, that " there 
is abroad in our land a most harmful tendency to bring about the 
amending of constitutions and legislative enactments by means alone of 
judicial construction." 

Thomas Reed Powell. 
Columbia University. 

The Constitution of the United States. By DAVID K. WATSON. 
Chicago, Callaghan and Company, 1910. — Two volumes : xxxiii, 
1959 PP- 

Dr. Watson's commentary, following classic models, deals with the 
Constitution in the " legal order," clause by clause and phrase by 
phrase, from the preamble to the closing words of the fifteenth amend- 
ment. The text embraces in all 1679 pages and is supported by an 
appendix of illustrative documents. The method of treatment is his- 
torical and practical, designed to show the views of the Fathers as well 
as the law of to-day. Nearly every clause of the Constitution is ac- 
companied by a survey of the discussions in the Convention of 1787, 
and, in the case of the amendments, of the pertinent debates in Con- 
gress. This material is supplemented by copious extracts from letters, 
papers and official documents, illustrating the various views entertained 
by men of affairs concerning constitutional problems from generation 
to generation, and embodying weighty precedents on important ques- 
tions of public law. Generally speaking, Dr. Watson does not follow 
Story, whose severe adherence to forms and legality made him oblivi- 
ous of, or indifferent to, practical operations. For example, one can 
learn from Dr. Watson that the speaker of the House of Representa- 
tives is chosen by a party caucus and is really a partisan leader (pages 
203-207). Unfortunately, our author has not been consistent in this 
regard ; for example , in his discussion of the Senate he would mislead 
the uninitiated reader into believing that all the senators are really 
elected by state legislatures. In most sections, however, Dr. Watson's 
treatise is reasonably exhaustive, and relative values have been care- 
fully measured. All the great and familiar decisions of the Supreme 
Court are arrayed in their proper places, and long extracts from the 
cases are used in the exposition of constitutional doctrines. It might 



